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STATE OF NORTH CAROLINA
NEW HANOVER COUNTY

DENNIS D. CHISUM, individually
and derivatively on behalf of JUDGES
ROAD INDUSTRIAL PARK, LLC;
CAROLINA COAST HOLDINGS,
LLC; and PARKWAY BUSINESS
PARK, LLC,

Plaintiff,
V.

ROCCO J. CAMPAGNA; RICHARD J.
CAMPAGNA; JUDGES ROAD
INDUSTRIAL PARK, LLC;
CAROLINA COAST HOLDINGS,
LLC; and PARKWAY BUSINESS
PARK, LLC,

Defendants.

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
16 CVS 2419

ORDER AND OPINION ON POST-
TRIAL MOTIONS

THIS MATTER comes before the Court on the following motions filed by

Plaintiff and Defendants following trial in this case:

e Defendants’ Motion for Judgment Notwithstanding the Verdict

(“Defendants’ JNOV Motion”, ECF No. 268);

e Defendants’ Alternative Motion for New Trial (“Defendants’ New Trial

Motion”, ECF No. 270);

e Plaintiff’'s Post-Trial Motion (“Plaintiff’s Motion”, ECF No. 277);

e Plaintiff’'s Motion to Bar Campagnas from Sharing in Punitive Damage

Award (“Plaintiff’s Motion to Bar Punitives”, ECF No. 261);



e Defendants’ Alternative Motion to Alter or Amend the Judgment
(“Defendants’ Motion to Amend”, ECF No. 272); and
e Defendants’ Motion for Relief from Orders Appointing Receiver
(“Defendants’ Motion for Relief”, ECF No. 274).
(Collectively the Defendants’ JNOV Motion, Defendants’ New Trial Motion, Plaintiff’s
Motion, Plaintiff's Motion to Bar Punitives, Defendants’ Motion for Relief, and
Defendants’ Motion to Amend are “the Post-Trial Motions”.)

THE COURT, having considered the Motions, the briefs filed by the parties in
support of and opposition to the Post-Trial Motions, the exhibits filed with certain of
the Motions, and other appropriate matters of record, CONCLUDES that Defendants’
JNOV Motion, Defendants’ New Trial Motion, Plaintiff’'s Motion to Bar Punitives, and
Defendants’ Motion for Relief should be DENIED, and that Defendants’ Motion to
Amend should be GRANTED, in part, and DENIED, in part, in the manner and for
the reasons set forth below.

L. INTRODUCTION

1. The procedural history of this long and arduous case is set out in the
many orders issued by the Court in this matter, including the orders on dispositive
motions, and will not be repeated here.

2. The trial of this case took place from August 6, 2018 through August 15,
2018 in the Superior Court of New Hanover County. Plaintiff Dennis D. Chisum’s
(“Plaintiff’) derivative claims for breach of fiduciary duty and constructive fraud on

behalf of Judges Road Industrial Park, LLC (“Judges Road”) and Parkway Business



Park, LLC (“Parkway”), Plaintiff’s theory of civil conspiracy, and his individual claim
for failure to pay distributions, were submitted to the jury. Certain issues of fact
underlying Plaintiff’'s claims for declaratory judgment were also submitted to the
jury, but the Court decided the legal issues underlying those claims. The Court also
decided Plaintiff’s claim for judicial dissolution.

3. At trial, the Court directed verdicts for the Defendants on Plaintiff’'s
claims relating to Carolina Coast Holdings, LLC (“CCH”) on the grounds that the
evidence at trial established as a matter of law that Plaintiff’s claim for declaratory
judgment regarding CCH was filed after the applicable statute of limitations expired.
The Court also directed a verdict against Plaintiff on the issue of whether non-parties
James A. MacDonald (“MacDonald”) and Milton R. Hardison (“Hardison”) were
participants in an alleged conspiracy with Defendants Rocco J. Campagna (“Rocco”)
and Richard J. Campagna (“Richard”) (collectively, Rocco and Richard are “the
Campagnas”). Finally, the Court dismissed Defendants’ equitable defense of laches
as a sanction imposed against Defendants based on evidence uncovered during trial
of discovery abuses, pursuant to Rule 26 of the North Carolina Rules of Civil
Procedure (hereinafter “Rule(s)”). N.C. Gen. Stat. § 1A-1, Rule 26.

4. On August 15, 2018, the jury returned its verdict on the issues of
Liability and damages submitted as follows:

1. Did Dennis Chisum file this lawsuit within three years of the date that he
knew, or reasonably should have known, that the Campagnas no longer

considered Dennis Chisum to be a member of Parkway and were excluding him
from his membership rights in Parkway?

Yes.



. Was Parkway damaged by a failure of Richard Campagna to discharge his
fiduciary duties as manager of the company?

Yes.

. Did Richard Campagna take advantage of a position of trust and confidence to
bring about the transfer of money and real property from Parkway to himself
or his other companies, including the Camp Group, LLC?

Yes.

. What amount, if any, is Parkway entitled to recover from Richard Campagna
as damages?

$128,757.00

. Was Parkway damaged by a failure of Rocco Campagna to discharge his
fiduciary duties as manager of the company?

No.

. Did Rocco Campagna take advantage of a position of trust and confidence to
bring about the transfer of money and real property from Parkway to himself
or his other companies, including the Camp Group, LLC?

Yes.

. What amount, if any, is Parkway entitled to recover from Rocco Campagna as
damages?

$128,757.00

. Did Dennis Chisum file this lawsuit within three years of the date that he
knew, or reasonably should have known, that the Campagnas no longer
considered Dennis Chisum to be a member of Judges Road and were excluding
him from his membership rights in Judges Road?

Yes.

. Was Judges Road damaged by a failure of Richard Campagna to discharge his
fiduciary duties as manager of the company?

Yes.



10.Did Richard Campagna take advantage of a position of trust and confidence to
bring about the transfer of money from Judges Road to himself or his other
companies, including the Camp Group, LLC?

Yes.

11.What amount, if any, is Judges Road entitled to recover from Richard
Campagna as damages?

$1.00

12.Was Judges Road damaged by a failure of Rocco Campagna to discharge his
fiduciary duties as manager of the company?

No.

13.Did Rocco Campagna take advantage of a position of trust and confidence to
bring about the transfer of money from Judges Road to himself or his other
companies, including the Camp Group, LLC?

Yes.

14.What amount, if any, is Judges Road entitled to recover from Rocco Campagna
as damages?

$1.00

15.Did Richard Campagna and Rocco Campagna conspire to divert money and
property from Parkway to the Camp Group, LLC?

No.

16.Did Richard Campagna and Rocco Campagna conspire to divert money and
property from Judges Road to the Camp Group, LLC?

Yes.

17.What amount of unpaid distributions is Dennis Chisum entitled to receive from
Parkway?

$10,695.00



18. What amount of unpaid distributions is Dennis Chisum entitled to receive from
Judges Road?

$3,927.00
5. On August 16, 2018, the jury returned its verdict on the issues of
punitive damages submitted as follows:
19.1Is Richard Campagna liable to Parkway for punitive damages?
Yes.

20.What amount of punitive damages, if any, does the jury in its discretion award
against Richard Campagna to Parkway?

$150,000.00
21.1s Richard Campagna liable to Judges Road for punitive damages?

Yes.

22.What amount of punitive damages, if any, does the jury in its discretion award
against Richard Campagna to Judges Road?

$350,000.00
23.1s Rocco Campagna liable to Parkway for punitive damages?

No.

24.What amount of punitive damages, if any, does the jury in its discretion award
against Rocco Campagna to Parkway?

N/A
25.1s Rocco Campagna liable to Judges Road for punitive damages?

Yes.

26.What amount of punitive damages, if any, does the jury in its discretion award
against Rocco Campagna to Judges Road?

$250,000.00



6. On October 4, 2018, prior to entry of the final judgment, Plaintiff filed
the Motion to Bar Punitives, and an accompanying brief in support. (Pl. Br. Supp.
Mot. Bar Pun., ECF No. 262.) On November 13, 2018, Defendants filed a response in
opposition to Plaintiff’s Motion to Bar Punitives, (Def. Br. Opp. Pl. Mot. Bar Pun.,
ECF No. 285), and Plaintiff subsequently filed a reply brief. (Pl. Reply Supp. Post-
Trial Mots., ECF No. 297.)

7. On October 11, 2018, the Court entered a Final Judgment on the jury’s
verdicts and on Plaintiff’s claim for declaratory judgment declaring that Plaintiff
remains a member of Parkway with a current percentage of ownership in the
company of 8.34%, and that Plaintiff remains a member of Judges Road with a
current percentage of ownership in the company of 18.884%. The Court also granted
Plaintiff’s request for judicial dissolution of Parkway and Judges Road pursuant to
N.C. Gen. Stat. (hereinafter “G.S.”) § 57D-6-02(2)(1). (Final Judgment, ECF No. 264.)

8. Simultaneously with the Final Judgment, and in order to facilitate
execution of the judgment, the Court issued an Order Appointing Receiver for
Parkway (Parkway Recv’r Order, ECF No. 265), and an Order Appointing Receiver
for Judges Road (Judges Road Recv’r Order, ECF No. 266) (collectively, “the Receiver
Orders”). The Receiver Orders directed the Receiver to: apply to the Secretary of
State of North Carolina for reinstatement of Parkway as an active LLC; collect the
judgments on behalf of Judges Road and Parkway; marshal the assets of the two

companies and pay creditors; and wind up and distribute any remaining assets to the



members. The Receiver Orders further directed that Richard and Rocco would be
jointly and severally liable for paying the fees and costs of the receiver.

9. On October 22, 2018, Defendants filed a Motion to Stay Proceedings to
Enforce Judgment, (“Motion to Stay”’, ECF No. 276), and on November 13, 2018,
Plaintiff filed a Memorandum in Opposition to the Motion to Stay (ECF No. 282). On
December 5, 2018, the Court stayed enforcement of the judgment, including the
Receiver’s authority over Parkway and Judges Road, and directed the Campagnas to
post a bond of $600,000.00. (ECF No. 300.) On the Campagnas’ request, the Court
subsequently extended the time for the Campagnas to post the bond, but in the
meantime reinstated the Receiver’s authority to oversee the day-to-day operations of
Parkway and Judges Road. (ECF No. 308.)

10.  On February 6, 2019, Defendants posted the required bond. (ECF No.
315.) On the same date, the Court issued an Order Divesting Receiver of Authority
pending further order of the Court. (ECF No. 316.)

11.  On October 22, 2018, the parties filed the following motions:

a. Defendants’ JNOV Motion, along with a memorandum in support, (ECF
No. 269), and Defendants’ New Trial Motion with a memorandum in
support, (ECF No. 271). Defendants’ JNOV Motion and New Trial
Motion are fully briefed. (Pl. Br. Op. Defs. JNOV and New Trial Mots.,
ECF No. 283; Defs. Reply Supp. JNOV and New Trial Mots., ECF No.

295.)



b. Plaintiff's Motion, along with memorandum in support. (ECF No. 278.)
Plaintiff's Motion is fully briefed. (Defs. Mot. Opp. Pl. post-trial Mot.,
ECF No. 287; P1. Reply Supp. post-trial Mot., ECF No. 297.)

c. Defendants’ Motion to Amend, along with a supporting brief. (ECF No.
273.) Defendants’ Motion to Amend is fully briefed. (Pl. Br. Opp. Defs.
Mot. Amend, ECF No. 284; Defs. Reply Supp. Mot. Amend, ECF No.
293.)

d. Defendants’ Motion for Relief, along with a supporting brief. (ECF No.
275.) Defendants’ Motion for Relief is fully briefed. (Pl. Br. Opp. Defs.
Mot. Relief, ECF No. 286; Defs. Reply Supp. Mot. Relief, ECF No. 296.)

12.  The Post-Trial Motions are now ripe for determination. Pursuant to
North Carolina Business Court Rule 7.4, the Court decides the Post-Trial Motions
without hearing.

II. EVIDENCE AT TRIAL

13.  Plaintiff and Defendants presented testimonial and documentary
evidence during trial.

14. The evidence showed that Plaintiff and the Campagnas first entered
into a business relationship in the late 1990s, and subsequently formed CCH,
Parkway, and Judges Road to develop commercial real estate in and around
Wilmington, North Carolina. (Hereinafter, CCH, Parkway, and Judges Road will be

collectively referred to as “the Chisum/Campagna LLCs”).



15.  Over time, the Chisum/Campagna LLCs acquired ownership in several
pieces of commercial property in and around New Hanover County. Richard and
Rocco acted as, and were listed in much of the documentary evidence as, both
members and the managers of the Chisum/Campagna LLCs. The evidence, however,
suggested that Richard tended to take the lead role in managing the companies.
Plaintiff was a member, but not a manager, of the Chisum/Campagna LLCs.

16.  Plaintiff and the Campagnas entered into written Operating
Agreements for each of the Chisum/Campagna LLCs. (Judges Road Op. Ag., Jt. Ex.
1; CCH Op. Ag., Jt. Ex. 10; Parkway Op. Ag., Jt. Ex. 19.)! The testimony showed that
Plaintiff, Richard, and Rocco were not well-versed in the contents of the Operating
Agreements, although Plaintiff testified that he had past experience as member of
numerous LLCs and knew generally how to read and understand operating
agreements.

17. The Campagnas claimed they primarily relied on MacDonald, the
attorney for the LLCs2, to guide them as to the requirements of the Operating
Agreements. Nevertheless, Richard admitted that the business of the
Chisum/Campagna LLCs was supposed to be conducted in conformance with the

Operating Agreements.

1At trial, the parties presented a set of Joint Trial Exhibits (hereinafter referred to as “Jt.
Ex”), Plaintiff presented a set of Plaintiff’s Exhibits (hereinafter referred to as “Pl. Ex.”), and
Defendants presented a set of Defendants’ Exhibits (hereinafter referred to as “Defs. Ex.”).
2MacDonald was also Plaintiff’s personal attorney with regard to numerous matters,
including, according to Plaintiff, advising Plaintiff in business matters and regarding his
involvement in the Chisum/Campagna LLCs.



18. At various times after their formation, Plaintiff sold and assigned
portions of his membership interests in the various Chisum/Campagna LLCs to the
Campagnas. Following all of the sales and assignments, Plaintiff held a 16.67%
membership interest in CCH, an 8.34% membership interest in Parkway, and an
18.884% membership interest in Judges Road. (Jt. Exs. 1, 10, and 19.)

19.  On October 4, 2010, a meeting of the members of CCH was held to
discuss repayment of a loan made to Plaintiff by SunTrust Bank and secured by
property held by the Chisum/Campagna LLCs. (Notice of Member Meeting, Jt. Ex.
25; Minutes of Oct. 4, 2010 Meeting, Jt. Ex. 27.) Plaintiff, the Campagnas, and
MacDonald attended the meeting. At the meeting, Plaintiff stated that he did not
believe the loan was his individual responsibility, and that he could not, and would
not, repay the loan. (Jt. Ex. 27; Oct. 7, 2010 MacDonald letter to Plaintiff, Ex. 26.)
At the meeting, a motion was made and carried to assess a capital call on Plaintiff in
the amount of $63,500. Plaintiff was given seven days to make the required capital
contribution, and Plaintiff was notified that if he failed to do so, the other members
would make the contribution on his behalf and diminish Plaintiff's membership
interest in CCH accordingly. (Id.)

20.  Plaintiff did not make the capital contribution to CCH. On October 27,
2010, the Campagnas paid off the SunTrust loan. (Pl. Ex. 234.)

21.  Following the meeting on October 4, 2010, the Campagnas treated

Plaintiff as if his membership interest in CCH had been extinguished, and conducted



CCH’s business as if they were its only two members. The Campagnas and Plaintiff
had no further contact with one another regarding CCH.

22. The CCH Operating Agreement did not permit a member’s interest to
be entirely extinguished for failure to meet a capital call. (Order on Pl.’s Third Mot.
for SJ, ECF No. 189, at p. 11.) The Campagnas never amended the CCH Operating
Agreement to reflect that Plaintiffs membership interest was extinguished.
Nevertheless, the Campagnas claimed that they had the right to extinguish Plaintiff’s
membership interest in CCH, and treated Plaintiff as if he were no longer a member
of CCH. In addition, Plaintiff testified that after October 2010, he never attended
any further meetings of any of the Chisum/Campagna LLCs.

23. The CCH Operating Agreement required the company to send to each
member the United States Internal Revenue Service (“IRS”) form K-1 annually for
the previous fiscal (calendar) year. (Jt. Ex. 10, at § 9.9.) In October 2011, Plaintiff
received his 2010 IRS form K-1 for CCH. (Jt. Ex. 11.) The K-1 form was marked as
the “final” K-1 that Chisum would receive for CCH, and showed that his membership
interest had been reduced from 16.67% at the beginning of 2010 to no membership
Iinterest at the end of 2010. (Id.) Plaintiff claimed that he believed the 2010 K-1 was
In error, but admitted he took no steps at that time to seek an explanation or
clarification of the information on the form. The 2010 form K-1 was the last K-1

Plaintiff received from CCH. (Aff. of Plaintiff, Defs. Ex. 385.)



24.  Plaintiff testified that he understood no later than when he received the
2010 CCH K-1 that the Campagnas believed they had extinguished his membership
in CCH, but that he was not concerned about it because he believed they were wrong.

25. On June 25, 2012, MacDonald mailed a letter to Plaintiff at his home
address notifying Plaintiff that Judges Road was making a capital call on all
members. (Letter and Notice, Jt. Exs. 28, 29.) The letter stated that the capital call
was in the amount of $100,000, and advised Plaintiff that his personal share would
be $16,666.66. (Jt. Ex. 28.) The Notice of Capital Call required Plaintiff to make the
capital contribution on or before 9:00 a.m. on July 2, 2012. (Jt. Ex. 29.) The letter
stated that “[b]ased on the information provided by the accountant Rick and Rocky
have been advised by the accountant that your interest has been diluted to the point
that you have no remaining equity in the Company. If you do not participate in this
capital call, you will no longer be deemed a member and your interest will be
considered diluted in full.” (Jt. Ex. 28.) Finally, the letter advised Plaintiff that a
meeting of Judges Road’s members was to be held at MacDonald’s office at 10:00 a.m.
on July 2, 2012. (Id.)

26.  The Judges Road Operating Agreement required that notices were to be
provided to members by personal delivery, overnight courier, prepaid registered or
certified U.S. Mail, or via “telecopier or other similar device.” (Jt. Ex. 1, at p. 23.)
MacDonald admitted he does not know if the letter and notice were sent by one of the
required methods. Plaintiff testified that he never received the June 25, 2012 letter

or the Notice of Capital Call.



27. On dJuly 2, 2012, the Campagnas held a members meeting of Judges
Road. (Minutes of July 2, 2012 Meeting, Jt. Ex. 30.) Richard, Rocco, and MacDonald
attended the meeting. Plaintiff did not attend. Despite MacDonald’s warning that
Plaintiff's membership interest “would be considered diluted in full[,]” (Jt. Ex. 28), if
Plaintiff did not contribute the required capital, the minutes of the July 2, 2012
meeting state Plaintiff’s interest was only “dilute[d],” and would not be extinguished
unless he failed to meet the next Judges Road capital call. The July 2, 2012, meeting
minutes provide as follows:

The Members proceeded to discuss Dennis Chisum’s failure
to meet his capital calls in a timely manner. A motion was
made by Rocco Campagna and seconded by Rick Campagna
to direct the Company’s accountant to dilute the
membership interest of Dennis Chisum for his failure to
meet and make his outstanding and delinquent capital call
of $16,666.66.

The attending members further discussed that the
defaulting member, Dennis Chisum’s membership interest
would be exhausted and extinguished if future capital calls
were not timely made.

The attending members appointed Rick Campagna to
direct the Company’s accountant to dilute the shares of
member Dennis Chisum, corresponding to the capital calls

which he failed to meet.

Jt. Ex. 30.)

28. The Campagnas did not send Plaintiff any further correspondence or
otherwise notify him that they considered his membership rights in Judges Road and
Parkway to have been extinguished by his failure to meet the Judges Road capital
call and attend the July 2, 2012 Judges Road meeting. The Campagnas never

amended the Judges Road or Parkway Operating Agreements to reflect that



Plaintiffs membership interest was extinguished. (Jan. 12, 2016 Email from
Richard, P1. Ex. 137.)

29.  Richard testified that following the July 2, 2012 meeting of Judges Road,
the Campagnas took control of Judges Road and Parkway, and did not further involve
Plaintiff in the operations of Judges Road or Parkway. Defendants did not present
evidence that Plaintiff's membership in Parkway was extinguished because of
Plaintiff’s failure to meet a capital call for Parkway, or by any other means. Rather,
Richard testified generally that he and Rocco simply believed Plaintiff was no longer
a member of the Chisum/Campagna LLCs because Plaintiff had not participated in
the LLCs’ activities nor had any contact with the Campagnas since October 2010.

30. Judges Road and Parkway continued to send Plaintiff form K-1s for tax
years through 2013. (2010-2013 K-1 forms, Jt. Exs. 2 and 20.) On August 27, 2013,
Parkway mailed Plaintiff’s 2012 Parkway K-1 to Plaintiff at his home address. (Aug.
27, 2013 Letter to Plaintiff with 2012 Parkway K-1 form, Pl. Ex. 142.) The 2012
Parkway K-1 shows that Plaintiff still had an 8.34% membership interest in Parkway
at the end of 2012. (Id.)

31. Sometime in 2014, Parkway sent Plaintiff his 2013 Parkway K-1.
Plaintiff claimed he received the 2013 Parkway K-1 in or around October 2014, but
the letter transmitting the K-1 form to Plaintiff’s home address is dated April 7, 2014.
(Apr. 7, 2014 Letter to Plaintiff with 2013 Parkway K-1 form, P1. Ex. 196.) The 2013

Parkway K-1 is marked as Plaintiff’s “final” K-1, and shows that he held an 8.34%



membership interest at the beginning of 2013, but no membership interest at the end
of 2013. (Id.)

32.  On August 27, 2013, Judges Road mailed Plaintiff’s 2012 Judges Road
K-1 to Plaintiff at his home address. (8/27/13 Letter to Plaintiff with 2012 K-1 form,
Pl. Ex. 143.) Plaintiff’'s 2012 Judges Road K-1 shows that he still had an 18.884%
membership interest in Judges Road at the end of 2012. (Id.)

33.  Sometime in 2014, Judges Road sent Plaintiff his 2013 Judges Road K-
1 form. (Jt. Ex. 2.) Plaintiff's 2013 Judges Road K-1 is marked as Plaintiff’s “final”
K-1, and shows that he held an 18.884% membership interest at the beginning of
2013, but no membership interest at the end of 2013. (Id.)

34.  Plaintiff testified that he did not take action to determine the status of
his membership interests in the Chisum/Campagna LLCs until after February 2016,
after he was unable to access the mini-storage facility owned by Judges Road.
Plaintiff testified that he had been provided a complimentary storage unit at the
facility for several years as a perk of his membership in Judges Road. When Plaintiff
could not access the mini-storage facility, he checked New Hanover County tax
records and discovered that the property had been sold by Judges Road to a third-
party buyer. The property was sold on February 1, 2016. (Pl. Ex. 188.) The buyer
paid Judges Road $5,750,000.00 for the property, and Judges Road received cash from
the seller in the amount of $4,096,657.14. (Id.) Plaintiff testified that once he learned
that Judges Road had sold the mini-storage facility, he finally had to “take action.”

35.  Plaintiff filed this lawsuit on July 2, 2016.



36. At trial, Defendants introduced evidence in an attempt to establish that
Plaintiff knew that the Campagnas considered his membership interests in the
Chisum/Campagna LLCs to be extinguished long before he filed the lawsuit in July
of 2016. On September 18, 2013, Plaintiff’'s wife, Blanche Chisum (“Blanche”), sent
an email to Plaintiff’s personal accountant asking him to provide information about
Plaintiff’s status as a member of the Chisum/Campagna LLCs. (9/18/13 Email from
B. Chisum, Jt. Ex. 41.) In the email, Blanche stated that Hardison, the accountant
for the Chisum/Campagna LLCs, told her that Plaintiff no longer had any ownership
in the Chisum/Campagna LLCs, but that MacDonald told her Plaintiff still had
ownership interests in the LLCs. (Id.) If Plaintiff’s personal accountant provided a
response to Blanche’s email, it was not introduced into evidence.

37. Defendants also introduced into evidence the IRS file regarding a tax
deficiency assessed against Plaintiff and Blanche for tax years 2008 and 2010. (IRS
Record, Defs. Ex. 356.) The Chisums settled the dispute by compromise with the IRS
on April 15, 2015. (Id. at pp. 3-5.) The records presented showed that Plaintiff and
Blanche compromised a tax debt of $29,035.00 for $3,002.00. (Id.) During
negotiations with the IRS, the IRS specifically requested information about Plaintiff’s
ownership interest in the Chisum/Campagna LLCs. (Id. at pp. 405-08.) In response
to this request, Plaintiff and Blanche sent a summary of their business ownership
interests to Plaintiff’'s personal accountant to provide to the IRS on December 11,
2014. (Defs. Ex. 310.) The summary prepared by the Chisums indicated that,

although Plaintiff had once owned an interest in CCH and Parkway, he was “no



longer associated” with those LLCs. (Id.) The summary did not provide any
information on any ownership interest in Judges Road. The summary was provided
to the IRS by Plaintiff’s personal accountant. (Defs. Ex. 356, at p. 211.)

38.  After July 2, 2012, the Campagnas sold and transferred property held
by Parkway to the Camp Group, LLC (“Camp Group”), a company owned entirely by
Richard and Rocco on a 50%/50% basis. (Jan. 22, 2013 New Hanover County tax
record, Jt. Ex. 43; Feb. 1, 2014 Settlement Statement, Pl. Ex. 188; Jan. 18, 2013
Settlement Statement, Pl. Ex. 216.) The Campagnas did not notify Plaintiff of the
sale of any of these properties, seek Plaintiff’s approval for the sales, nor provide him
a pro-rata share of any sales proceeds.

39. After July 2, 2012, the Campagnas also made distributions to
themselves from Parkway and Judges Road. (E.g., Richard’s 2015 Judges Road K-1,
Jt. Ex. 3; Rocco’s 2015 Judges Road K-1, Jt. Ex. 4; Richard’s 2014 Parkway K-1, Jt.
Ex. 21; Rocco’s 2014 Parkway K-1, Jt. Ex. 22.) Parkway and Judges Road did not
make distributions to Plaintiff from Parkway or Judges Road.

40. The parties placed into evidence voluminous financial and tax records
and financial documents of Parkway and Judges Road. (E.g., Jt. Exs. 14-18, 23, 24;
Pl. Exs. 178, 214.) These documents included the general ledgers detailing every
financial transaction of Parkway and Judges Road from 2010 through 2017. (Jt. Exs.
5, 14, 23.) Plaintiff used these records to elicit testimony from Richard Campagna
and from Hardison regarding alleged loans and other transfers of money made by

Parkway and dJudges Road to the Campagnas for various personal expenses.



Hardison admitted that he was not aware of any documentation supporting that the
transactions characterized as loans were, in fact, loans.

41.  During the trial, Plaintiff introduced into evidence documents produced
by Defendants during discovery which Defendants claimed were: the minutes from
the annual meetings of the members of Parkway, and waivers of the notices required
by the Parkway Operating Agreement for annual meetings for 2015, (P1. Ex. 215); the
minutes from the annual meetings of the members of Judges Road for and waivers of
the notice required by the Judges Road Operating Agreement for the annual meetings
from 2013 through 2016, (P1. Exs. 224-27); and minutes from the annual meetings of
the members of CCH and waivers of notice required by the CCH Operating
Agreements for the annual meetings from 2011 through 2015, (P1. Exs. 219-23).

42.  On August 7, 2018, during Richard’s questioning by counsel for Plaintiff,
Richard testified that the minutes and waivers were created contemporaneously with
or immediately following each of the annual meetings described therein. Plaintiff’s
counsel questioned Richard about the fact that each of the meeting minutes
documents contained the identical signatures of Richard and Rocco, and that each of
their signatures appeared in exactly the same place on the signature lines for each
document, though they were purportedly signed years apart. Richard could not
explain the identical nature of the signatures, but insisted that they were created at
the time of the meetings.

43.  After an overnight break, on the morning of August 8, 2018, Richard

returned to the witness stand and asked the Court to address the jury regarding his



testimony on the previous day. Richard claimed that he had been “confused” during
his testimony on August 7, and that he now remembered the annual meeting minutes
had not been created at the time of the meetings, but rather they had been fabricated
in November 2016 in response to Plaintiff’'s discovery requests for documents.
Richard claimed that he had been instructed by counsel that the Campagnas could
create the meeting minutes at that time, back-dated for the prior years, for purposes
of responding to the Plaintiff’'s requests. Defendants did not inform Plaintiff, in
sending the discovery responses nor at any other time prior to trial, that the back-
dated documents had actually been created in November 2016. Richard admitted
that Defendants had no contemporaneous notes or other documents from which to
recall the individual annual meetings, and that the dates of the meetings had been
approximations based on the time of year when Richard and Rocco typically
conducted an annual meeting.3
III. ANALYSIS

44. The parties have filed the onerous jumble of post-trial Motions noted
above. Several of the post-trial Motions request one or more alternative forms of
relief, and are dependent on the Court’s determinations of other motions. In addition,
Plaintiff’'s Motion contains the verbatim argument that is raised in Plaintiff’'s Motion

to Bar Punitives. The Court concludes that the most efficient method for deciding

3Based on Plaintiff’s resulting motion for sanctions, the Court struck Defendants’ laches
defense as a discovery sanction pursuant to Rule 26(g). The evidence showed that
Defendants’ counsel referred Plaintiffs to the minutes in response to certain interrogatories
propounded by Plaintiff during discovery, and used the minutes to question Plaintiff in his
discovery deposition on February 20, 2017.



the post-trial motions is to first decide the Defendants’ JNOV Motion and New Trial
Motion, then Plaintiff’s Motion and Plaintiff’'s Motion to Bar Punitives, followed by
Defendants’ Motion to Amend, and Defendants’ Motion for Relief.
A. Defendants’ JNOV and New Trial Motions

45. Defendants filed separate JNOV and New Trial Motions. The
Defendants’ New Trial Motion seeks a new trial under Rule 59(a) as to each claim in
the alternative to judgment being granted in their favor on each of the claims. (ECF
No. 270.)

46.  Rule 50(b)(1) provides, in relevant part, as follows:

Whenever a motion for a directed verdict made at the close
of all the evidence is denied or for any reason is not
granted, the submission of the action to the jury shall be
deemed to be subject to a later determination of the legal
questions raised by the motion. Not later than 10 days
after entry of judgment, a party who has moved for a
directed verdict may move to have the verdict and any
judgment entered thereon set aside and to have judgment
entered in accordance with his motion for a directed
verdict; or if a verdict was not returned such party, within
10 days after the jury has been discharged, may move for
judgment in accordance with his motion for a directed
verdict. In either case the motion shall be granted if it
appears that the motion for directed verdict could properly
have been granted. A motion for a new trial may be joined
with this motion, or a new trial may be prayed for in the
alternative. If a verdict was returned the judge may allow
the judgment to stand or may set aside the judgment and
either order a new trial or direct the entry of judgment as
if the requested verdict had been directed.

47.  “A motion for judgment notwithstanding the verdict is essentially a
renewal of an earlier motion for directed verdict.” Scarborough v. Dillard’s, Inc., 363

N.C. 715, 720, 693 S.E.2d 640, 643 (2009) (quotation marks omitted).



A motion for JNOV provides the trial court with an

opportunity to reconsider the question of the sufficiency of

the evidence after the jury has returned a verdict and

permits the court to enter judgment in accordance with the

movant’s earlier motion for a directed verdict and

notwithstanding the contrary verdict actually returned by

the jury.
Primerica Life Ins. Co. v. Massengill & Sons Constr. Co., 211 N.C. App. 252, 25657,
712 S.E.2d 670, 675 (2011) (quotation marks omitted). A motion for judgment
notwithstanding the verdict tests the sufficiency of the evidence, taken in the light
most favorable to the non-movant, to take the case to the jury and support a verdict
for the non-movant. Id. at 257, 712 S.E.2d at 675. “The party moving for judgment
notwithstanding the verdict, like the party seeking a directed verdict, bears a heavy
burden under North Carolina law.” S. Shores Realty Servs., Inc. v. Miller, 251 N.C.
App 571, 578, 796 S.E.2d 340, 347-48 (2017) (quoting Taylor v. Walker, 320 N.C. 729,
733, 360 S.E.2d 796, 799 (1987)).

48.  “A motion for either a directed verdict or JNOV should be denied if there
1s more than a scintilla of evidence supporting each element of the non-movant’s
claim.” Hewitt v. Hewitt, 798 S.E.2d 796, 799, 2017 N.C. App. LEXIS 222, at *9 (N.C.
Ct. App. Apr. 4, 2017) (quoting Shelton v. Steelcase, Inc., 197 N.C. App. 404, 410, 677
S.E.2d 485, 491 (2009)). “A scintilla of evidence is defined as very slight
evidencel,]” S. Shores Realty Seruvs., Inc., 251 N.C. App. at 578, 796 S.E.2d at 347,
and “[t]he trial court must construe the evidence in the light most favorable to the
non-movant and resolve all evidentiary conflicts in the non-movant’s favor.” Morris

v. Scenera Research, LLC, 368 N.C. 857, 861, 788 S.E.2d 154, 158 (2016)). “[T]he

questions concerning the sufficiency of the evidence to withstand a Rule 50 motion



for directed verdict or judgment notwithstanding the verdict present an issue of law,
while a motion for a new trial for insufficiency of the evidence pursuant to Rule
59(a)(7) is addressed to the discretion of the trial court.” In re Will of Buck, 350 N.C.
621, 624, 516 S.E.2d 858, 860 (1999).

49. Defendants move for a new trial under Rules 59(a)(7)—(9), (ECF No. 271,
at p. 2), which provide that a

new trial may be granted to all or any of the parties and on
all or part of the issues for any of the following causes or
grounds:

(7) Insufficiency of the evidence to justify the verdict or that
the verdict is contrary to law;

(8) Error in law occurring at the trial and objected to by the
party making the motion, or

(9) Any other reason heretofore recognized as grounds for
new trial.

50.  This Court has recently held:

The power to grant anew trialis entrusted to the
discretion of the trial court—discretion that must be used
with great care and exceeding reluctance. The verdict
should be liberally and favorably construed with a view of
sustaining it, if possible. And the trial court should set
aside a jury verdict only in those exceptional situations
where the verdict is contrary to the evidence presented and
will result in a miscarriage of justice.

Shaw v. Gee, 2018 NCBC LEXIS 109, at *15-16 (N.C. Super. Ct. Oct. 19, 2018)
(quoting In re Will of Buck, 350 N.C. at 628, 516 S.E.2d at 862, and Piazza v.
Kirkbride, 246 N.C. App. 576, 580, 785 S.E.2d 695, 698 (2016)) (citations and
quotation marks omitted, emphasis in original). Determination of a motion under

Rule 59 is left to the Court’s discretion, except for motions pursuant to Rule 59(a)(7)

based on errors of law. Piazza, 246 N.C. App. at 579, 785 S.E.2d at 698 (“While an



order for new trial pursuant to Rule 59 which satisfies the procedural requirements
of the Rule may ordinarily be reversed on appeal only in the event of ‘a manifest abuse
of discretion,” when the trial court grants or denies a new trial ‘due to some error of
law,” then its decision is fully reviewable.”).

51. Defendants’ JNOV Motion raises six arguments in support of granting
judgment to Defendants, and alternatively seeks a new trial on the same grounds.
The Court will address each argument in turn.

1. The Court did not err in applying the statute of limitations for
claims of breach of contract to Plaintiff’s claims for declaratory
judgment.

52.  Plaintiff’s ability to recover on his claims at trial depended upon
whether his declaratory judgment claims were timely filed. Plaintiff’'s standing to
bring, and/or entitlement to receive any recovery resulting from, his remaining claims
depended upon the Court making a declaration that he remained a member of the
Chisum/Campagna LLCs, despite the Campagnas’ claim that his membership
interest in the Companies had been extinguished. Prior to trial, the Court concluded
that, because the Plaintiff a declaration of the parties’ respective rights and
obligations under the Chisum/Campagna LLCs’ Operating Agreements, the three-
year statute of limitations for breach of contract under G.S. § 1-52(1) should be
applied to Plaintiff’s claims for declaratory judgment. The Court further found that
issues of fact remained regarding when Plaintiff’s claims for declaratory judgment
accrued for purposes of applying the three-year statute of limitations. (Or. and Op.

Vacating Prior Orders for SJ (“Order Vacating SJ Orders”), ECF No. 236, at p. 13.)



53. At trial, the Court submitted to the jury the issue of whether Plaintiff
filed “this lawsuit within three years of the date that he knew, or reasonably should
have known, that the Campagnas no longer considered Dennis Chisum to be a
member of Parkway and were excluding him from his membership rights in
Parkway[,]” and submitted the same issue with regard to Judges Road. The jury
answered “yes” to both issues, finding that Plaintiff timely filed his declaratory
judgment claim within the breach of contract statute of limitations for those two
LLCs.

54. In Defendants’ JNOV Motion, Defendants request that “the Court [ ] set
aside the verdict rendered as to all claims and grant judgment in their favor pursuant
to Rule 50(b) on the grounds that the statute of limitations expired on the Plaintiff’s
declaratory judgment claims, relieving him of standing to maintain the derivative
claims.” (ECF No. 268, at p. 2.) Defendants contend that the Court erred as a matter
of law in concluding that Plaintiff’s claims for declaratory judgment accrued at the
time Plaintiff first had notice, or reasonably should have been on notice, that the
Campagnas breached the Operating Agreements by excluding him from his
membership rights. (ECF No. 269, at pp. 2—14.) Defendants argue that the breaches
accrued at the time the Campagnas first breached the Operating Agreements,
regardless of whether Plaintiff knew or should have known of the breach. (Id.)
Defendants further contend that the evidence showed that the Campagnas first
breached the Operating Agreements when they “assumed total control and ownership

over Judges Road and Parkway in August of 2012, when [Plaintiff] did not meet the



deadline set for his capital contribution to Judges Road.” (Id. at p. 13.) Defendants
make an identical argument in support of their New Trial Motion. (ECF No. 271, at
pp. 2-14.)

55.  As a preliminary matter, Defendants’ JNOV Motion on this issue raises
purely a question of whether the Court committed an error of law. While Defendants
ask the Court “to enter judgment in favor of the Defendants on all claims or, in the
alternative, grant a new trial pursuant to Rule 59(a) on the grounds that the jury’s
verdict is contrary to law and was the product of an error in law occurring at the
trial,” the Court does not believe it could enter judgment in Defendants’ favor under
these circumstances. Instead, the Court concludes Defendants’ argument is more
appropriately decided under Defendants’ New Trial Motion pursuant to Rule 59(a)(7).
Piazza, 246 N.C. App. at 579, 785 S.E.2d at 698 (concluding that although the
defendant moved under Rules 50, 60, and 59(a), “[o]Jur analysis of [Defendant]’s
appeal leads to the conclusion that all his arguments surround the issue of whether
or not the trial court's decisions were ‘errors of law’ which would entitle him to a new
trial[,]” and deciding motions under Rule 59).

56. Accordingly, to the extent Defendants move for judgment
notwithstanding the verdict under Rule 50(b) seeking reversal of the jury’s verdict on
the grounds of the Court’s error of law regarding accrual of the claim for declaratory
judgment, the motion should be DENIED.

57. Inresponse to Defendants’ contention that the Court erred in concluding

that Plaintiff’'s claims for declaratory judgment accrued when Plaintiff knew or



should have known that the Campagnas were excluding him from his rights in the
Chisum/Campagna LLCs, Plaintiff raises several arguments, only one of which need
be addressed here: that the Court correctly determined that accrual of the declaratory
judgment claim required notice to Plaintiff of the breach of the Operating
Agreements, and the evidence viewed in the light most favorable to Plaintiff supports
the jury’s conclusion that Plaintiff timely filed his claims. (ECF No. 278, at pp. 1-
10.)

58.  The courts of this State have consistently held that a claim for breach of
contract accrues when the plaintiff has notice that the agreement at issue has been
breached. E.g., N.C. Farm Bureau Mut. Ins. Co. v. Hull, 370 N.C. 486, 809 S.E.2d
565 (2018) (reversing and remanding the Court of Appeals in N.C. Farm Bureau Mut.
Ins. Co. v. Hull, 251 N.C. App. 429, 437, 795 S.E.2d 420, 437 (2016), for the reasons
stated in the dissenting opinion, which noted that the proper statute of limitations
for the declaratory judgment claim in that case was the three-year breach of contract
statute of limitations, and stated in pertinent part: “in breach of contract actions,
[t]he claim accrues at the time of notice of the breach”); Ludlum v. State, 227 N.C.
App. 92, 94, 742 S.E.2d 580, 582 (2013) (“The claim [for breach of contract] accrues at
the time of notice of the breach.” (quotation marks omitted)); Henlajon, Inc. v. Branch
Huwys., Inc., 149 N.C. App. 329, 335, 560 S.E.2d 598, 603 (2002) (“The statute of
limitations for a breach of contract action is three years. The claim accrues at the
time of notice of the breach.” (citing G.S. § 1-52(1) and Abram v. Charter Med.

Corp., 100 N.C. App. 718, 398 S.E.2d 331 (1990)). Accord, Jones v. Jones, 240 N.C.



App. 88, 772 S.E.2d 13, 2015 N.C. App. LEXIS 191, at *5 (2015) (unpublished); Foot
Locker, Inc. v. Best, 230 N.C. App. 143, 752 S.E.2d 260, 2013 N.C. App. LEXIS 1042,
at *5 (2013) (unpublished); Biltmore Ave. Condo. Ass’n v. Hanover Am. Ins. Co., 2015
U.S. Dist. LEXIS 175773, at *5 (W.D.N.C. Sept. 3, 2015); Zagaroli v. Neill, 2018
NCBC LEXIS 25, at *36 (N.C. Super. Ct. Mar. 28, 2018).

59. In Abram v. Charter Med. Corp., the Court of Appeals explained that an
action for breach of contract accrues once the injured party has notice of the breach:

The controlling case is Parsons v. Gunter, 266 N.C. 731, 147
S.E.2d 162 (1966). In that case plaintiff Parsons and
defendant Gunter agreed in April 1959 that ‘they would
work jointly to develop a machine known as a “cotton card
drive”.” Id. at 731, 147 S.E.2d at 163. The parties agreed
that they would each ‘receive one-half of the profits from
sales of the machines.” Id. Thereafter, defendant sold some
of the machines. In May 1960, plaintiff demanded an
accounting of the proceeds defendant received; defendant
told plaintiff that there was “no room for [plaintiff] in the
sale of [the] card drives.” Id. at 733, 147 S.E.2d at 164. Our
Supreme Court held that in May 1960 Gunter had
disclaimed his obligation to pay part of the proceeds to
plaintiff and that ‘[t]his disavowal started the statute of
limitations to run.” Id. Therefore, Parsons’ right to
maintain the action was barred since more than three
years elapsed since the date plaintiff was put on notice of

Gunter’s breach and the institution of the cause of action.
1d.

100 N.C. App. at 721, 398 S.E.2d at 333 (emphasis added).

60. Recently the Supreme Court of North Carolina reiterated the simple
principle that a claim for breach of contract accrues and the statute of limitations
starts running when a party has notice that he has been injured by a breach.

We have long recognized that a party must initiate an

action within a certain statutorily prescribed period after
discovering its injury to avoid dismissal of a claim.



Here plaintiff’'s complaint reveals that it had notice of its
injury as early as 20 November 1999, when defendants
failed to provide the first monthly report, and certainly by
20 October 2000, when defendants failed to pay the first
$500 minimum royalty payment. See Pembee Mfg. Corp. v.
Cape Fear Constr. Co., 313 N.C. 488, 493, 329 S.E.2d 350,
354 (1985) (concluding that the statutes of limitations at
1ssue in that case began to run ‘as soon as the injury
[became] apparent to the claimant or should reasonably
[have] become apparent’).

Christenbury Eye Ctr., P.A. v. Medflow, Inc., 370 N.C. 1, 5-6, 802 S.E.2d 888, 891-92
(2017).

61. Despite this authority, Defendants contend that the Court erred in
determining that Plaintiff’s claims for declaratory judgment accrued upon Plaintiff’s
notice that Campagnas had breached the Operating Agreements. Defendants argue
that a breach of contract claim accrues at the instant a party breaches the agreement,
whether or not the other party to the agreement has notice of the breach. Effectively,
Defendants argue that a party need not know that a contract has been breached for
the claim to accrue.

62. In support of their argument, Defendants cite various decisions from
North Carolina appellate courts holding that a cause of action for breach of contract
accrues at the time of breach. (See ECF No. 271, at pp. 4-6.) However, as this Court
has previously held, that statement of law is not inconsistent with the notion that a
party must have notice that their rights have been violated under a contract in order
for a claim for breach to accrue. In Flanders/Precisionaire Corp. v. Bank of N.Y.
Mellon Trust Co., 2015 NCBC LEXIS 36 (N.C. Super. Ct., Apr. 7, 2015), Chief

Business Court Judge Bledsoe held:



‘The statute [of limitations] [on a breach of contract claim]
begins to run on the date the promise i1s broken.’
PharmaResearch Corp. v. Mash, 163 N.C. App. 419, 424,
594 S.E.2d 148, 152 (2004).

Although [G.S.] §1-52(1) does not expressly contain a
discovery clause, see Brantley v. Dunstan, 10 N.C. App.
706, 708-09, 179 S.E.2d 878, 880 (1971), our courts have
also recognized that a breach of contract claim accrues at
the time of notice of the breach.

2015 NCBC LEXIS 36, at *16—17 (citations removed).
63. Similarly, in WNC Holdings, LLC v. Alliance Bank & Trust Co., 2012

NCBC LEXIS 53 (N.C. Super. Ct., Oct. 2, 2012), the Court held:

In a breach of contract action, North Carolina courts have
consistently held that the statute begins to run when the
breach occurs. While Tanner relies on language from our
Court of Appeals that the claim ‘accrues at the time of
notice of the breach,” in context, this language merely
reapplies the well-settled rule above. Henlajon, Inc. v.
Branch Highways, Inc., 149 N.C. App. 329, 335, 560 S.E.2d
598, 603 (2002). In Henlajon, the defendant sent a letter
denying the existence of a contract and refusing to perform,
which the Court held constituted the breach. Id. Therefore,
the notice was the breach which triggered the three-year
statute of limitations.

2012 NCBC LEXIS 53, at*41-42 (emphasis added).

64. Defendants contend that the first breach of the Judges Road and
Parkway Operating Agreements occurred, and Plaintiff’'s breach of contract claims
(and, by extension, Plaintiff’'s declaratory judgment claims) accrued, in August 2012,
when the Campagnas first believed that Plaintiff's membership interests in those

LLCs had been eliminated, and they thereafter “assumed total control and ownership

over Judges Road and Parkway.” (ECF No. 271, at p. 13.) However, Defendants fail



to explain how the Campagnas’ belief that Plaintiff had been eliminated from
membership was, by itself, a breach of the Operating Agreements. Defendants also
do not explain how Plaintiff could have had notice of their belief, nor their assumption
of control over Judges Road and Parkway. The Campagnas did not send any written
notice to Plaintiff following the July 2, 2012 Judges Road meeting informing Plaintiff
that they considered his memberships in Judges Road and Parkway extinguished.
The Campagnas never amended the Judges Road and Parkway Operating
Agreements to eliminate Plaintiff’s interests in either LL.C. In fact, Judges Road and
Parkway sent Plaintiff K-1 forms in the fall of 2013 that showed Plaintiff still
maintained an interest in those LLCs as of the end of 2012. Judges Road and
Parkway first sent Plaintiff K-1 forms showing that Plaintiff's membership interest
had been reduced to zero in mid-to-late 2014. In this case, as stated in Henlajon and
in WNC Holdings, LLC, “the notice was the breach which triggered the three-year
statute of limitations.” WNC Holdings, LLC, 2012 NCBC LEXIS 53, at *42.

65.  The Court correctly applied the law in North Carolina regarding accrual
of breach of contract claims and the associated statute of limitations for purposes of
determining whether Plaintiff's declaratory judgment claim was timely filed.
Defendants’ New Trial Motion on the grounds that the Court erred in applying the
law regarding accrual of the claim for declaratory judgment should be DENIED.

2. There was evidence that the Campagnas breached fiduciary duties

and engaged in constructive fraud to support the verdicts on those
claims.



66. Defendants next challenge the jury’s verdicts in favor of Plaintiff on the
claims for breach of fiduciary duty and constructive fraud. The jury found Richard
breached fiduciary duties and engaged in constructive fraud against Parkway and
Judges Road. The jury awarded against Richard $128,757.00 as damages to Parkway
and $1.00 against Richard as damages to Judges Road. The jury found Rocco did not
breach fiduciary duties against Parkway or Judges Road, but did engage in
constructive fraud against Parkway and Judges Road. The jury awarded against
Rocco $128,757.00 as damages to Parkway and $1.00 against Rocco as damages to
Judges Road. Defendants contend that the Court should set aside the jury’s verdicts
on Plaintiff’s derivative claims for breach of fiduciary duty and for constructive fraud,
and enter judgment in favor of Defendants, because Plaintiff “presented no evidence
of breach or damages.” (ECF No. 269, at pp. 15-17.) Defendants contend that
Plaintiff did not present expert testimony regarding breaches of fiduciary duty, and
that “[n]o witness testified that any particular transaction or type of transaction was
a breach of duty to the LLLCs.” (Id. at p. 16.) Defendants also note that both Hardison,
the accountant for the Chisum/Campagna LLCs, and MacDonald, testified that they
did not consider the Campagnas’ actions to be improper. (Id.)

67. The elements of a claim for breach of fiduciary duty are (1) the existence
of a fiduciary relationship; (2) the failure, by the fiduciary, to act in good faith and
with due regard to the plaintiff’s interests. E.g., Toomer v. Branch Banking & Trust
Co., 171, N.C. App. 58, 70, 614 S.E.2d 328, 337 (2005); White v. Consol. Planning,

Inc., 166 N.C. App. 283, 293, 603 S.E.2d 147, 155 (2004); Vail v. Vail, 233 N.C. 109,



114, 63 S.E.2d 202, 206 (1951); Evans v. Neill, 2011 N.C. App. LEXIS 2365, at *4-5,
217 N.C. App. 195, 719 S.E.2d 255 (2011) (unpublished).

68.  “To establish constructive fraud, a plaintiff must show that defendant
(1) owes plaintiff a fiduciary duty; (2) breached this fiduciary duty; and (3) sought to
benefit himself in the transaction.” Crumley & Assocs., P.C. v. Charles Peed &
Assocs., P.A., 219 N.C. App. 615, 620, 730 S.E.2d 763, 767 (2012).

69. First, with regard to Defendants’ contention that Plaintiff did not
present expert testimony in support of his claims that Richard and Rocco engaged in
conduct that constituted breaches of fiduciary duty, Defendants have not pointed the
Court to, nor is the Court aware of, any authority to support the notion that expert
testimony 1s necessary to prove claims for breach of fiduciary duty or constructive
fraud. Instead, lay testimony would often be sufficient to establish a breach of
fiduciary duty. See Schaffner v. Cumberland County Hospital System, Inc., 77 N.C.
App. 689, 692, 336 S.E.2d 116, 118 (1985) (“When, as here, the facts can be evaluated
based on common expertise and knowledge, expert testimony is not required.”).

70. At trial, Plaintiff presented evidence that Richard and/or Rocco, inter
alia: made undocumented loans to themselves from Parkway and Judges Road which
were used for personal, and not company, purposes, and never paid the loans back;
violated the Operating Agreements by failing to send Plaintiff required reports and
documents, including required K-1 forms and required notices of member meetings;
and directed the sale of all or substantially all of the assets of Parkway to the Camp

Group, and sold all or substantially all of the assets of Judges Road, without



informing, or obtaining consent from, Plaintiff in violation of G.S. § 57D-3-03 (“The
approval of all members is required to do any of the following: . . . Other than in the
ordinary course of business, transfer in one transaction or a series of related
transactions all or substantially all of the assets of the LLC prior to the dissolution
of the LLC.”).4 All of this evidence was proper as proof of the essential elements of
breach of fiduciary duty and constructive fraud.

71. Finally, with regard to Defendants’ assertion that Hardison and
MacDonald testified that the Campagnas did nothing improper, the Court notes that
neither Hardison nor MacDonald were presented as experts on the issue of the
standard of care; that Hardison’s testimony was elicited entirely under the
assumption that the Campagnas had properly eliminated Chisum as a member in the
Chisum/Campagna LLCs, and not that Chisum’s membership interest was being
wrongfully ignored or excluded; and, finally, that the jury likely gave little weight to
MacDonald’s testimony on the issue of the wrongfulness of the Campagnas’ actions
as LLC managers, given his admittedly incorrect advice to the Campagnas as to
whether the Operating Agreement permitted them to extinguish Plaintiff’s
membership interests.

72.  When viewed in the light most favorable to Plaintiff, and resolving all

conflicts in the evidence in favor of the Plaintiff, as the Court must on both a motion

4 Defendants appear to base their arguments that the Campagnas’ conduct was not improper
on Defendants’ incorrect position in this lawsuit that they had properly extinguished
Plaintiff’s membership interests in the Chisum/Campagna LLCs. The evidence, however,
must be viewed in light of the fact that Plaintiff remained a member of Parkway and Judges
Road during the period when the Campagnas were engaged in the conduct.



for directed verdict and on a motion for judgment notwithstanding the verdict,
Williams v. O’Charley’s, Inc., 221 N.C. App. 390, 392, 728 S.E.2d 19, 21 (2012), the
Court is satisfied that Plaintiff presented sufficient evidence of breaches of fiduciary
duty by the Campagnas to send those claims to the jury, and that the jury’s findings
on those claims are supported by the evidence. Defendants’ motions for judgment
notwithstanding the verdict and new trial based on inadequacy of the evidence should
be DENIED.

3. Defendants waived the argument that Plaintiff was required to prove
actual damages to sustain the claims for breach of fiduciary duty and
constructive fraud brought by Judges Road.

73. Defendants also contend that “[b]Jecause the jury found no actual
damages suffered by Judges Road, there can be no breach of fiduciary duty or
constructive fraud, as a matter of law[.]” (ECF No. 269, at p. 14.) However,
Defendants waived this argument because (1) they failed to argue that claims for
breach of fiduciary duty and constructive fraud require a finding of actual damages
and cannot be based on nominal damages, and (2) Defendants invited the error by
requesting that the Court instruct the jury that the claims could be supported without
evidence of actual damages, and that a breach of fiduciary duty or constructive fraud
could be supported by nominal damages.

74.  On the claims for breach of fiduciary duty and constructive fraud on
behalf of Judges Road, the jury awarded nominal damages of $1.00 against each of
the Defendants. Defendants now contend that proof of actual damages is required in

order to sustain claims for breach of fiduciary duty and constructive fraud. After



carefully reviewing the law on this issue, the Court is skeptical that Defendants are
correct. Nevertheless, it need not decide the issue because Defendants waived the
issue and did not properly